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conducting negotiations with the Federal government to see the Plan through to final approval by
the Federal cognizant agency. awarded in accordance with Exhibits A-C listed in this section and
incorporated as part of this Contract. If there is any conflict between this Contract and the
Exhibits, the terms of the Contract shall govern. If there is any contlict among the Exhibits. the
following order of precedence shall determine the prevailing provision:

Exhibit A — The RFP ) B
Exhibit B — State Contract Affidavit. executed by the Contractor and dated (7 ! 4 I ]
Exhibit C ~ The Proposal (Technical and Financial)

The Procurement Officer may, at any time, by written order, make changes in the work within the
general scope of the Contract or the RFP. No other order, statement, or conduct of the
Procurement Officer or any other person shall be treated as a change or entitle the Contractor to
an equitable adjustment under this section. Except as otherwise provided in this Contract, if any
change under this section causes an increase or decrease in the Contractor’s cost of, or the time
required for, the performance of any part of the work, whether or not changed by the order. an
equitable adjustment in the Contract price shall be made and the Contract modified in writing
accordingly. The Contractor must assert in writing its right to an adjustment under this section
within thirty (30) days of receipt of written change order and shall include a written statement
setting forth the nature and cost ot such claim. No claim by the Contractor shall be allowed if
asserted after final payment under this Contract. Failure to agree to an adjustment under this
section shall be a dispute under the Disputes clause. Nothing in this section shall excuse the
Contractor from proceeding with the Contract as changed.

While the Procurement Officer may. at any time, by written change order, make unilateral
changes in the work within the general scope of the Contract as provided in Section 2.2 above.
the Contract may be modified by mutual agreement of the parties, provided: (a) the modification
is made in writing; (b) all parties sign the modification: and (c) all approvals by the required
agencies as described in COMAR Title 21, are obtained.

Period of Performance.

The term of this Contract begins on the date the Contract is signed by the Department following
any required approvals of the Contract. including approval by the Board of Public Works, if such
approval is required. The Contractor shall provide services under this Contract as of the Go-Live
date contained in the written Notice to Proceed. From this Go-Live date, the Contract shall be for
a period of approximately one (1) year for the provision of all services required by the Contract
and the requirements of the RFP, or until approval of the Plan by the Federal cognizant agency is
achieved for the Fiscal Year, but in no event past February 28, 2018.

The Department, at its sole discretion, has the unilateral right to extend the term of the Contract
for up to two (2) additional. successive one-vear terms at the prices quoted in the Financial
Proposal Form for the respective Option Year. [f the first one-year renewal option is exercised,
the duration of the Contract will be extended one (1) year. or until approval of the Plan by the
Federal cognizant agency is achieved for the second Fiscal Year period, but in no event past
February 28, 2019. If the second one-year renewal option is exercised, the duration of the
Contract will be extended one (1) additional year, or until approval of the Plan by the Federal
cognizant agency is achieved for the third Fiscal Year period, but in no event past February 28,
2020.

Audit, confidentiality, document retention, and indemnification obligations under this Contract
shall survive expiration or termination of the Contract.












No official or employee of the State. as defined under Md. Code Ann.. General Provisions Article, § 5-
101, whose duties as such official or employee include matters relating to or affecting the subject matter
of this Contract, shall, during the pendency and term of this Contract and while serving as an official or
employvee of the State, become or be an employee of the Contractor or any entity that is a subcontractor
on this Contract.

12. Disputes

This Contract shall be subject to the provisions of Md. Code Ann.. State Finance and Procurement
Article, Title 15, Subtitle 2, and COMAR 21.10 (Administrative and Civil Remedies). Pending resolution
of a claim, the Contractor shall proceed diligently with the performance of the Contract in accordance
with the Procurement Officer’s decision. Unless a lesser period is provided by applicable statute,
regulation. or the Contract. the Contractor must file a written notice of claim with the Procurement
Officer within thirty (30) days after the basis for the claim is known or should have been known.,
whichever is earlier. Contemporaneously with or within thirty (30) days of the filing of a notice of claim.
but no later than the date of final payment under the Contract. the Contractor must submit to the
Procurement Officer its written claim containing the information specified in COMAR 21.10.04.02.

13. Maryland Law

13.1  This Contract shall be construed, interpreted, and enforced according to the laws of the State of
Maryland.

13.2  The Md. Code Ann.. Commercial Law Article, Title 22, Maryland Unitorm Computer
[nformation Transactions Act. does not apply to this Contract or to any purchase order or Notice
to Proceed issued under this Contract.

3.3 Any and all references to the Maryland Code. Annotated contained in this Contract shall be
construed to refer to such Code sections as are from time to time amended.

14. Nondiscrimination in Employment

The Contractor agrees: (a) not to discriminate in any manner against an employee or applicant for
employment because of race. color, religion. creed. age. sex, marital status, national origin, sexual
orientation, sexual identity, ancestry. or disability of a qualified individual with a disability: (b) to include
a provision similar to that contained in subsection (a), above, in any underlying subcontract except a
subcontract for standard commercial supplies or raw materials: and (¢) to post and to cause subcontractors
to post in conspicuous places available to employees and applicants for employment, notices setting forth
the substance of this clause.

15. Contingent Fee Prohibition

The Contractor warrants that it has not employed or retained any person, partnership, corporation. or other
entity, other than a bona tide employee, bona fide agent. bona fide salesperson. or commercial selling
agency working for the business, to solicit or secure the Contract, and that the business has not paid or
agreed Lo pay any person, partnership, corporation, or other entity. other than a bona fide emplovee, bona
fide agent, bona fide salesperson, or commercial selling agency, any fee or any other consideration
contingent on the making of this Contract.

16. Non-availability of Funding










The Contractor hereby represents and warrants that:

25.1 Itis qualified to do business in the State and that it will take such action as. from time to time
hereafter, may be necessary to remain so qualified:
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It is not in arrears with respect to the payment of any monies due and owing the State, or any
department or unit thereof, including but not limited to the payment of taxes and employee benefits,
and that it shall not become so in arrears during the term of this Contract;

25.3 It shall comply with all federal, State and local laws, regulations. and ordinances applicable to its
activities and obligations under this Contract; and

25.4 It shall obtain, at its expense. all licenses. permits. insurance, and governmental approvals, if any,
necessary to the performance of its obligations under this Contract.

26. Cost and Price Certification

By submitting cost or price information, the Contractor certifies to the best of its knowledge that the
information submitted is accurate, complete, and current as of the date of its Bid/Proposal.

The price under this Contract and any change order or modification hereunder. including profit or fee,
shall be adjusted to exclude any significant price increases occurring because the Contractor furnished
cost or price information which, as of the date of its Bid/Proposal, was inaccurate, incomplete, or not
current.

27 Subcontracting; Assignment

The Contractor may not subcontract any portion of the services provided under this Contract without
obtaining the prior written approval of the Procurement Officer, nor may the Contractor assign this
Contract or any of its rights or obligations hereunder, without the prior written approval of the
Procurement Officer provided. however, that a contractor may assign monies receivable under a contract
after due notice to the State. Any subcontracts shall include such language as may be required in various
clauses contained within this Contract. exhibits, and attachments. The Contract shall not be assigned until
all approvals, documents, and affidavits are completed and properly registered. The State shall not be
responsible for fulfillment of the Contractor’s obligations to its subcontractors.

28. Liability

28.1  For breach of this Contract. negligence, misrepresentation, or any other contract or tort claim,
Contractor shall be liable as follows:

a. For infringement of patents, copyrights, trademarks, service marks, and/or trade secrets, as
provided in Section 7 of this Contract:

b.  Without limitation for damages for bodily injury (including death) and damage to real
property and tangible personal property; and

For all other claims, damages, losses, costs. expenses. suits, or actions in any way rclated to
this Contract, regardless of the form Contractor’s liability for third party claims arising
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1.4

Prompt Pay Requirements

If the Contractor withholds payment of an undisputed amount to its subcontractor, the
Department. at its option and in its sole discretion. may take one or more of the following actions:

a. Not process further pavments to the contractor until payment to the subcontractor is
verified:
b.  Suspend all or some of the contract work without affecting the completion date(s) for the

contract work;
Pay or cause payment of the undisputed amount to the subcontractor from monies

c.
otherwise due or that may become due:

d.  Place a payment for an undisputed amount in an interest-bearing escrow account; or

c. Take other or further actions as appropriate to resolve the withheld payment.

An “undisputed amount” means an amount owed by the Contractor to a subcontractor for which
there is no good faith dispute. Such “undisputed amounts™ include. without limitation:

a, Retainage which had been withheld and is, by the terms of the agreement between the
Contractor and subcontractor, due to be distributed to the subcontractor: and

b.  Anamount withheld because of issues arising out of an agreement or occurrence unrelated
to the agreement under which the amount is withheld.

An act, failure to act. or decision of a Procurement Officer or a representative of the Department.
concerning a withheld payment between the Contractor and a subcontractor under this provision,
may not:

a. Affect the rights of the contracting parties under any other provision of Jaw;

b. Be used as evidence on the merits of a dispute between the Department and the contractor
in any other proceeding; or

C. Result in liability against or prejudice the rights of the Department.

The remedies enumerated above are in addition to those provided under COMAR 21.11.03.13
with respect to subcontractors that have contracted pursuant to the Minority Business Enterprise
(MBE) program.

To ensure compliance with certified MBE subcontract participation goals, the Department may,
consistent with COMAR 21.11.03.13, take the following measures:

a. Verify that the certified MBEs listed in the MBE participation schedule actually are
performing work and receiving compensation as set forth in the MBE participation
schedule.

b. This verification may include, as appropriate:

i Inspecting any relevant records of the Contractor:
ii.  Inspecting the jobsite: and
iii.  Interviewing subcontractors and workers.
iv.  Verification shall include a review of:
(a) The Contractor’s monthly report listing unpaid invoices over thirty (30) days
old from certified MBE subcontractors and the reason for nonpayment; and



(b)  The monthly report of each certified MBE subcontractor, which lists payments
received from the Contractor in the preceding thirty (30) days and invoices for
which the subcontractor has not been paid.

c.  Ifthe Department determines that the Contractor is not in compliance with certified MBE
participation goals, then the Department will notify the Contractor in writing of its findings,
and will require the Contractor to take appropriate corrective action. Corrective action may
include, but is not limited to, requiring the Contractor to compensate the MBE for work
performed as set forth in the MBE participation schedule.

d.  If the Department determines that the Contractor is in material noncompliance with
MBE contract provisions and refuses or fails 1o take the corrective action that the
Department requires, then the Department may:

i. Terminate the contract:
ii.  Refer the matter to the Office of the Attorney General for appropriate action: or
iii.  Initiate any other specific remedy identified by the contract. including the contractual

remedies required by any applicable laws, regulations. and directives regarding the
payment of undisputed amounts.
e. Upon completion of the Contract, but before final pavment or release of retainage or both,
the Contractor shall submit a final report. in affidavit form under the penalty of perjury. of
all payments made to, or withheld from. MBE subcontractors.

32. Living Wage

[f a Contractor subject to the Living Wage law fails to submit all records required under COMAR

21.11.10.05 to the Commissioner of Labor and Industry at the Department of Labor, Licensing and
Regulation. the agency may withhold payment of any invoice or retainage. The agency may require
certification from the Commissioner on a quarterly basis that such records were properly submitted.

33. Contract Monitor and Procurement Officer

The work to be accomplished under this Contract shall be performed under the direction of the Contract
Monitor. All matters relating to the interpretation of this Contract shall be referred to the Procurement
Officer for determination.

34. Notices

All notices hereunder shall be in writing and either delivered personally or sent by certitied or registered
mail, postage prepaid. as follows:

If 1o the State: Kurt Stolzenbach
Assistant Director
Department of Budget and Management
Office of Budget Analysis
45 Calvert St., 2™ Floor
Annapolis, MD 21401
Phone: 410-260-7416
Email: Kurt.Stolzenbach@maryland.gov

Ms. Rachel Cruse
Procurement Officer
Department of Budget and Management
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